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Letter t o  t h e  c o n t r a c t i n g  agency  w h i c h  
did n o t  u s e  word " p r o t e s t "  b u t  conveyed 
p ro t e s t e r ' s  d i s s a t i s f a c t i o n  w i t h  t h e  
a g e n c y ' s  proposed r e l e c t i o n  of i t s  b i d  
and r e q u e s t e d  c o r r e c t i v e  a c t i o n  c o n s t i -  
t u t e d  a protest  t o  t h e  aLency. There- 
fore, p r o t e s t  s u b m i t t e d  t o  GAO more 
t h a n  10 d a y s  a f t e r  t h e  p ro tes te r ' s  
r e c e i p t  of agency  r e s p o n s e  i n d i c a t i n g  
r e a s o n  for b i d  r e j e c t i o n  is a n  u n t i m e l y  
p r o t e s t  u n d e r  GAO's Bid Protest  
R e g u l a t i o n s .  

J&S Mechan ica l  C o n t r a c t o r s ,  Inc .  protests t h e  
r e j e c t i o n  of i t s  bid for f a i l u r e  t o  acknowledge a n  
amendment t o  i n v i t a t i o n  f o r  b i d s  ( I F B )  No. DACA05- 
85-b-OU48 i s s u e d  by t h e  U.S. Army, Corps  o f  
E n g i n e e r s .  

We d i s m i s s  t h e  protest  as u n t i m e l y .  

Soon a f t e r  t h e  F e b r u a r y  2 1 ,  1985 b i d  o p e n i n g ,  
J&S l e a r n e d  t h a t  t h e  C o r p s  i n t e n d e d  t o  r e j ec t  i t s  
b i d  as n o n r e s p o n s i v e .  C o n s e q u e n t l y ,  by l e t t e r  dated 
F e b r u a r y  2 2 ,  J&S a d v i s e d  t h e  Corps  t h a t  i t  had n o t  
r e c e i v e d  t h e  amendment i n  q u e s t i o n  and con tended  
t h a t  award s h o u l d  be macle t o  it as t h e  l o w  b idder .  
The Corps r e s p o n d e d  by l e t t e r  of F e b r u a r y  Zb,  inform- 
i n g  J&S t h a t  t h e  p rocuremen t  r e g u l a t i o n s  r e y u i r e a  
t h e  r e j e c t i o n  of i t s  b i d  as  n o n r e s p o n s i v e .  J&S, now 
r e p r e s e n t e d  DY c o u n s e l ,  c o n t i n u e d  t o  p u r s u e  t h e  mat- 
t e r  by l e t t e r  of March 1 4  t o  t h e  Corps, s e t t i n g  f o r t h  
de ta i led  argument  i n  s u p p o r t  of i t s  p o s i t i o n  and 
c o n c l u d i n g  t h a t  u n l e s s  t h e  Corps  made award t o  J&S or 
c a n c e l e d  t h e  IFB it  wou ld  e i t h e r  p r o t e s t  t o  o u r  O f f i c e  
o r  seek i n j u n c t i v e  r e l i e f  i n  court. On March 21 t h e  
Corps  r e s p o n d e d ,  i n f o r m i n g  J&S t h a t  i t  had rejected 
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t h a t  f i rm's  b i d  and had made award to  a n o t h e r  f i r m .  
S u b s e q u e n t l y ,  J & S  f i l e d  i t s  pro tes t  here o n  A p r i l  5. 

Our B i d  Protest  R e g u l a t i o n s ,  4 C.F.R. S 2 1 . l ( a ) ( 3 )  
( 1 9 & 5 ) ,  p r o v i d e  t h a t  matters protestea i n i t i a l l y  t o  t h e  
c o n t r a c t i n g  a g e n c y  m u s t  b e  protested t o  o u r  o f f i c e  w i t h i n  
10 d a y s  o f  t h e  p r o t e s t e r ' s  a c t u a l  or c o n s t r u c t i v e  n o t i f i -  
c a t i o n  of t h e  a g e n c y ' s  i n i t i a l  a d v e r s e  a c t i o n  o n  t h e  
protest .  W h i l e  J & S '  F e b r u a r y  2 2  l e t t e r  d i d  n o t  u s e  t h e  
word "pro tes t" ,  i t  c l e a r l y  c o n t a i n e d  a n  e x p r e s s i o n  of 
d i s s a t i s f a c t i o n  ( J & S  objected t o  t h e  r e j e c t i o n  of i t s  b i a )  
and  a r e q u e s t  f o r  c o r r e c t i v e  a c t i o n  ( J&S s ta ted t h a t  i t  
s h o u l d  r e c e i v e  t h e  a w a r d ) .  T h e s e  are t h e  e l e m e n t s  of a 
p ro te s t .  Small B u s i n e s s  S y s t e m s ,  I n c . ,  B-213009, J u l y  26, 
1964,  84-2 CPD 11 1 1 4 .  Moreover ,  J&S i t s e l f  d e s c r i b e s  t h e  
l e t te r  as a pro tes t .  'rue t h u s  c o n c l u d e  t h a t  J&S'  l e t t e r  of 
FeDruary 22 was a p r o t e s t  t o  t h e  agency .  T h e r e f o r e ,  JLS 
w a s  r e q u i r e d  t o  pro tes t  h e r e  w i t h i n  10 d a y s  o f  i t s  receipt 
of t h e  Corps' F e b r u a r y  2 8  l e t t e r .  The f a c t  t h a t  J & S  con- 
t i n u e d  t o  p u r s u e  t h e  matter w i t h  t h e  Corps a f t e r  r e c e i v i n g  
t h e  l e t t e r  does n o t  s t a y  t h i s  10-day r e q u i r e m e n t .  McGraw- 
E d i s o n  C o . ,  8-214683, Feb. 14 ,  1984,  84-2  CPD V 198. 
S i n c e  t h e  protest  was n o t  f i l e d  here w i t h i n  t h e  r e q u i r e d  
10 d a y s ,  i t  is  u n t i m e l y .  

The p ro tes t  is  d i s m i s s e d .  
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